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A. Structure of the Member States Liability for the application of 

competition rules 

   

Article 101 of the TFEU prohibiting anticompetitive agreements, decisions of 

associations of undertakings and concerted practices and article 102 of the TFEU 

prohibiting every form of abuse of dominant position are applicable to undertakings. 

Furthermore, articles 107 to 109 of the same treaty institute a procedure of control of 

state aids. Although the concept of state aid is broader than this of a subsidy, the state 

measure must have a clear financial character in the sense that it must imply the use of 

state resources, in order to be qualified as a state aid. However, it must be emphasized 

that a distortion of competition can result not only from state measures that have a 

direct financial impact, but also from other measures of regulatory nature or generally 

measures aiming to tackle with (legitimate or not) targets of economic policy. 

  

Thus, it is possible that the state creates a dominant position in favor of a public or 

private undertaking or reinforces an existing one. Moreover, the State can by 

legislative or regulatory measures create in favor of a dominant undertaking an 

environment which imposes, facilitates, encourages or reinforces an abusive behavior 

on behalf of this undertaking. 
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B. The INNO / ATAB doctrine 

  

The Court of justice in the judgment INNO/ATAB (Case 13/77) made clear that, 

despite the fact that the prohibitions of articles 85-86 of the Treaty are addressed to 

undertakings, these provisions applied in connection with article 10 impose to 

Member States the obligation to refrain from any action capable of jeopardizing the 

effet utile of the Community Competition rules. Thus, the Court by reference to the 

principle of loyal cooperation between the Member States and the Community has 

broadened the scope of application of the Community Competition rules.   

 

C. Public Undertakings and Undertakings to which Member States have 

granted exclusive or special rights 

 

The general obligation of the Member States to refrain from any action that could 

jeopardize competition rules is applied specifically as per public undertakings by 

virtue of article 106 paragraph 1 of the TFEU. It is clear that the extension of the 

prohibition not only to measures as per public undertakings, but also to measures 

concerning undertakings to which Member States grant special or exclusive rights, 

has the meaning that these undertakings can be also private ones. 

   

C.1 Exclusive and special rights per se permitted 

 

The first question that comes in mind is whether Member States have the right to 

create or reinforce a dominant position by granting exclusive or special rights to 

public or private enterprises. The wording of article 106 paragraph 1 presupposes the 

existence of undertakings endowed with exclusive or special rights. Therefore, it has 

long been argued that the mere granting of special or exclusive rights cannot per se 

constitute an infringement of the Treaty. This conclusion is also supported by the fact 
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that holding a dominant position is not per se prohibited by article 102, but only the 

fact of abusing it. 

 

Yet in the judgment Sacchi (Case 155/73) the Court of justice endorsed the 

abovementioned view. The Court has reiterated and further elaborated its position in 

the Crespelle judgment (Case C-387/93) in which it held that: «The mere creation of 

a dominant position by the granting of an exclusive right within the meaning of article 

86 paragraph 1 is not as such incompatible with article 82 of the Treaty. A Member 

State contravenes the prohibition contained in those two provisions only if, in merely 

exercising the exclusive right granted to it, the undertaking in question cannot avoid 

abusing its dominant position». This position was reaffirmed in a number of other 

judgments. 

  

C.2.1 Exclusive and special rights per se prohibited (the Landmark Cases) 

 

However it should not be concluded that the Court of justice set as a precondition of 

state liability the existence of an abuse in fact. In some cases the situation of the 

market can lead to the conclusion that the mere granting of an exclusive or special 

right represents a real threat against competition. One could cite the most 

representative cases in which the Court held that the grant of an exclusive or special 

right constituted per se an infringement of article 106 paragraph 1 in connection with 

article 102. 

 

In France versus Commission (Case 202/88) the Court stated that, although the grant 

of exclusive or special rights are not per se prohibited, it did not follow that all such 

rights are necessarily compatible with the Treaty. That will depend on the application 

of the other rules of the Treaty to which this provision referred. Consequently, the 

Court held that the Commission was right in intervening on the basis of article 90 

paragraph 3 against the grant of exclusive rights concerning telecommunications 

terminal equipment.  
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In Höfner (Case C-41/90), which concerned the granting of exclusive rights regarding 

headhunting services to the Bundesanstalt für Arbeit, the Court took the view that the 

undertaking endowed with the exclusive right cannot avoid of abusing it, if it is not 

capable of satisfying the existing demand in the market. It should be noted that the 

Court reached this conclusion despite the fact that it was established that the 

Bundesanstalt tolerated the violation of its exclusive right and did not act against 

private companies providing headhunting services.  

 

Another situation in which the Court took the view that an inevitable abuse could be 

established is provided by the ERT case (Case C-260/89), in which the exclusive right 

of the Greek public broadcaster to retransmit all television programs in the Greek 

territory was contested. The Court held that ERT was placed in a situation of conflict 

of interests (given the fact that ERT itself was also a television programs producer) 

and it would be highly likely to commit discriminations to the detriment of its 

competitors. 

 

C.2.2 Grant of exclusive and special rights per se prohibited (Later 

Developments) 

 

The Court referred again to the incapacity of the legal monopoly to satisfy the existing 

demand in two later cases concerning the provision of services in the market of 

employment, the cases Job Center (Case C-55/96) and Carra (Case C-258/98). 

   

Another situation of conflict of interests can be revealed by the Firma Ambulanz case 

(Case C-475/99). This case is particularly interesting for two reasons. First, the Court 

applied a broad approach of the concept «exclusive or special right» in a view of dual 

characterization, without taking the headache to go very far in the line of demarcation 

between the two concepts. Second, the Court applied the doctrine of inevitable abuse 

in relation to an extension in a neighboring market.   
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Another later case in which a situation of conflict of interests was clearly affirmed 

was the MOTOE case (Case C-49/07) where the Court held that : «Articles 82 and 86 

preclude a national rule which confers on a legal person, which organizes sports 

competitions and enters, in that connection, into sponsorship, advertising and 

insurance contracts, the power to give consent to applications for authorization to 

organize such competitions, without that power being made subject to restrictions, 

obligations and review». 

 

Nevertheless, in the recent case concerning the exclusive rights of the Public Power 

Company (DEH) in Greece for the extraction of lignite, the General Court (Case T-

169/08) adopted a restrictive approach as per the doctrine of inevitable abuse and 

quashed the decision of the Commission. It must be noted that the appeal filed by the 

Commission with the Court stills pending.  

 

D. The State encourages, endorses or reinforces an abuse of dominant 

position without granting exclusive or special rights 

  

I move now to the second question concerning the situation in which the State 

encourages, endorses or reinforces an abuse of dominant position of an undertaking 

without granting to it exclusive or special rights. 

 

The case of the Portuguese airports (Case C-163/99) was a clear one. In fact, it was 

clearly established that a situation of an inevitable abuse could be affirmed, because 

the applicable tariffs were proposed by the airport organizations and approved by the 

competent authority.  

 

Two cases from the postal sector are particularly interesting: The Deutsche Post case 

(Joint Cases C-147-148/97) concerned the provision of services of physical remailing. 

By application of the Universal Postal Convention and German legislation, the 
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German universal service operator was granted the right to treat international postal 

items as internal post. The Court held that this possibility could lead the dominant 

undertaking to adopt an abusive conduct in the market to the detriment of other 

competitors and users and, thus, could constitute an infringement of articles 106 

paragraph 1 and 102 read in connection.  

 

In TNT-Traco (Case C-340/99), the Court held that the institution of a tax by the 

Italian State in favor of the dominant undertaking payable by all undertakings 

providing postal services constituted a violation of article 106 paragraph 1 in 

connection with article 102. Although no active behavior related to on behalf of the 

dominant undertaking was affirmed, the Court took the view that the situation created 

by the applicable legal framework led the undertaking in a situation that the latter 

could abuse its position. What is remarkable in these two cases is the fact that the 

Court moved towards a more pragmatic approach not requiring an unavoidable causal 

link between the state measure and the behavior of the dominant undertaking. 

  

E. Conclusion 

  

The jurisprudence of the Court fluctuates between the two extreme approaches, the 

approach of inevitable abuse (according to which no behavior on behalf of the 

dominant undertaking is required for engaging state liability) and the de facto abuse 

approach (according to which a private behavior on behalf of the dominant firm is 

always required for accepting state liability). The Court stands somewhere in the 

middle. Although not endorsing the approach of inevitable abuse, the Court accepted 

that under certain specific circumstances (e.g. failure of the dominant firm to respond 

to the existing demand, situation of conflict of interests) an abuse could be affirmed, 

without necessarily require an active behavior of the beneficiary in the market. This is 

a field in which we could expect further developments as the imagination of state 

authorities in granting exclusive and special rights can be very extensive and the 

Court will have to tackle with this in a case-to-case basis.  

 


