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Agriculture and Fisheries: Common Agricultural Policy (CAP) & Common Fisheries
Policy (CFP) – exclusive competence of the Union – precedence over competition rules

Article 39 TFEU – Objectives of the CAP   

 CAP aims at increasing productivity of agricultural production, ensuring a fair standard of living for

agricultural communities, stabilising markets, assuring supplies and ensuring reasonable prices for the

consumer.

 Article 42 TFEU – The “principle” of applicability of competition rules in the agricultural sector According

to Article 42 TFEU the EU legislator determines the extent of the application of competition rules to the

agricultural sector, taking into account all the abovementioned objectives of the CAP. According to the

CJ said article establishes the precedence of CAP / CFP over competition rules (see Maizena, Case

139/79, paragraph 23; Germany v Council, case C-280/93, paragraph 61, France v Commission, C-

456/00, paragraph 33).

 But various exceptions subject to conditions. These exceptions and the conditions of their coverage are

comprised in the:

 Regulation (EU) No 1308/2013 (The Common Market Organisation Regulation) – The CMO Regulation

 Regulation (EU) No 1379/2013 (The Common Fisheries Politic Regulation ) – The CFP Regulation
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CMO Regulation – exceptions and conditions – [1] Horizontal exception (severe 
imbalance in markets) – Crisis exception – substantial conditions   

 Exception recognized in periods of crisis (crisis exception). Article 222 of the CMO provides :

During periods of severe imbalance in markets, the Commission may adopt implementing acts to the effect that

Article 101(1) TFEU is not to apply to agreements and decisions of farmers, farmers' associations, or associations of

such associations, or recognised producer organisations, associations of recognised producer organisations and

recognised interbranch organisations in any of the sectors referred to in Article 1(2) of this Regulation, provided that

such agreements and decisions do not undermine the proper functioning of the internal market, strictly aim to

stabilise the sector concerned and fall under one or more of the following categories:

(b) transformation and processing;

(c) storage by private operators;

(d) joint promotion measures;

(e) agreements on quality requirements;

(f) joint purchasing of inputs necessary to combat the spread of pests and diseases in animals and plants in the Union 

or of inputs necessary to address the effects of natural disasters in the Union;

(g) temporary planning of production taking into account the specific nature of the production cycle.
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CMO Regulation – exceptions and conditions – [1] Horizontal exception (severe
imbalance in markets) – Crisis exception – other conditions and procedure

 How  The Commission shall specify in implementing acts the substantive and geographic scope of this derogation

and, subject to paragraph 3, the period for which the derogation applies (no automatic / ex lege exception).

 For how long  The agreements and decisions referred to in paragraph 1 shall only be valid for a period of up to six

months. However, the Commission may adopt implementing acts authorising such agreements and decisions for a

further period of up to six-months. Those implementing acts shall be adopted in accordance with the examination

procedure (temporary derogation)

 Article 222 Precedents / The Milk Precedent  During the year 2016 the milk and milk products sector was

experiencing a prolonged period of severe market imbalance. Farm gate milk prices have been under continuous

pressure due to imbalance between increased production and decelerating demand growth on the world market.

Thus, the Commission decided on top of structural measures taken on the basis of article 219 of the CMO (public

support measures), to authorize recognised producer organisations, their associations and recognised interbranch

organisations (EU Commission implementing Regulation 559/2016) and cooperatives (EU Commission

Implementation Regulation 558/2016) in the milk and milk products sector to conclude voluntary joint agreements

and take common decisions on planning the volume of milk to be produced during an initial a period of six

months, prolonged for another six-months period (EU Commission Implementing Regulation 1615/2016) up to

12/4/2017.
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CMO Regulation – exceptions and conditions – [2] Horizontal
exceptions – any market situation – General CAP derogations

 Article 209 of the CMO Regulation : Article 101(1) TFEU shall not apply to the agreements, decisions and

practices necessary for the attainment of the objectives set out in Article 39 TFEU.

 Automatic / ex lege derogation :

 No need for prior notification / authorization from the Commission

 The party claiming the benefit of the exemptions provided in paragraph 1 of this Article shall

bear the burden of proving that the conditions of that paragraph are fulfilled.

 Proportionality principle applies

 Conditions : 1- there is no obligation to charge an identical price, 2- there is no exclusion of

competition and 3- this does not jeopardize CAP objectives. This general CAP derogation

appears to prohibit mere joint sales because they lead to a common price for products of

independent producers sold together in a given transaction. It appears to authorize joint

production planning under certain circumstances (e.g. by a number of producers who

represent a limited part of the market and thus have limited impact on the market
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CMO Regulation – exceptions and conditions – [3] Horizontal 
exceptions – any market situation – General CAP derogations

 Article 210 of the CMO Regulation : The IBO’s exception  this derogation allows certain agreements

and concerted practices of recognised interbranch organisations (IBOs) regrouping producers and

other levels in the supply chain: for instance it allows under certain conditions a dialogue between

actors in the supply chain on certain topics, the promotion of best practices and some market

transparency. This can facilitate the adjustment of supply to market requirements.

 Conditions :

 Prior notification to the Commission : allowed if the Commission does not object within two months of

receipt of all the details (article 210 paragraph 2 under b) of the CMO Regulation. Quasi automatic

exception

 Substantial conditions (article 210 paragraph 4) Agreements, decisions and concerted practices shall in any

case be declared incompatible with Union rules if they: (a) may lead to the partitioning of markets within

the Union in any form; (b) may affect the sound operation of the market organization; (c) may create

distortions of competition which are not essential to achieving the objectives of the CAP pursued by the

interbranch organization activity; (d) entail the fixing of prices or the fixing of quotas; (e) may create

discrimination or eliminate competition in respect of a substantial proportion of the products in question.
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CAP – Competition Law – scope of  article 101.1 TFEU    

 «Presumption of legality» for the constitution of cooperatives (Joint Production Agreements) : 

Case, C-399/93, Oude Luttikhuis, para 12 : «organizing an undertaking in the specific legal form of a

cooperative association does not in itself constitute anti-competitive conduct. As the Advocate General noted in

point 30 of his Opinion, that legal form is favoured both by national legislators and by the Community authorities

because it encourages modernization and rationalization in the agricultural sector and improves efficiency».

Case C-250/92, DLG, para 32 : «In a market where product prices vary according to the volume of orders, the

activities of cooperative purchasing associations may, depending on the size of their membership, constitute a

significant counterweight to the contractual power of large producers and make way for more effective competition».

 Measures adopted by producer organisations (POs) that are not expressly covered by the CMO

Case C-671/15 APVE : «Practices that relate to a concertation on prices or quantities put on the market or

exchanges of strategic information, such as those at issue in the main proceedings, may escape the prohibition of

agreements, decisions and concerted practices laid down in Article 101(1) TFEU if they are agreed between the

members of the same producer organisation or the same association of producer organisations recognised by a

Member State and are strictly necessary for the pursuit of one or more of the objectives assigned to the producer

organisation or association of producer organisations concerned in compliance with EU legislation».

 The 
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CAP – Competition Law – Application of article 101.3 TFEU –
commercialization agreements     

 According to the Commission (Working Paper 16.2.2010) : In certain specific circumstances

commercialization agreements between competing undertakings involving a certain level of

integration of activities for which price fixing is indispensable may be exempted under Article

101(3) provided that certain conditions are met. Such would be the case if:

(a) price fixing is indispensable for the integration of other marketing functions,

(b) this integration generates substantial efficiencies,

(c) these efficiencies are not savings which result only from the elimination of costs that are inherently part

of competition, but result from the integration of economic activities,

(d) the agreement does not impose restrictions that are not indispensable to the attainment of the

abovementioned benefits, and

(e) the parties do not have market power which allows them to eliminate competition

Examples : if a large buyer does not want to deal with a multitude of prices and requests a single supply price, the

common setting of a sale price is allowed since it is considered indispensable; (ii) similarly, price fixing is

also permitted if farmers agree on jointly launching new products, such as a common brand of milk, which

can only be credibly achieved if all aspects of marketing, including price, are standardized.
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CAP – Competition Law – Application of Specialization Block 
Exemption Regulation – SBER      

 Article 2 paragraph 3 of Commission Regulation (EU) No 1218/2010 : “The exemption

provided for in paragraph 1 shall apply to specialization

agreements whereby: (a) the parties accept an exclusive purchase or exclusive supply

obligation; or (b) the parties do not independently sell the specialization

products but jointly distribute those products”.

In practice the so-called Specialization Block Exemption Regulation (SBER)11 exempts the joint

planning of production quantities, the joint collection of raw agricultural products, the joint

processing of those products and the joint sales of the resulting processed products covering up

to 20% of the relevant market for processed products. The markets for wholesale sale of processed

food products are usually national in the EU. Therefore, this exemption usually allows agreements

on quantities and joint sales of processed products up to 20% of the national market for processed

products. This is relevant for many cooperatives in most agricultural sectors.

FOOD SECTOR & EU 
COMPETITION RULES 

w w w. k l c l a w f i r m . c o m



Click to edit Master title style

11

CAP – Overview (source: European Commission)  
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Competition – the special rules for fisheries – CFP Regulation 

 Article 41 of the CFP Regulation – derogation “type 209 CMO” in favor of POs and IBOs

 Notwithstanding Article 40 of this Regulation, Article 101(1) TFEU shall not apply to agreements, decisions and

practices of producer organizations which concern the production or sale of fishery and aquaculture products, or

the use of joint facilities for the storage, treatment or processing of fishery and aquaculture products, and which:

(a) are necessary to attain the objectives set out in Article 39 TFEU; (b) do not imply any obligation to charge

identical prices; (c) do not lead to the partitioning of markets in any form within the Union; (d) do not exclude

competition; and (e) do not eliminate competition in respect of a substantial proportion of the products in

question.

 Notwithstanding Article 40 of this Regulation, Article 101(1) TFEU shall not apply to agreements, decisions and

practices of inter-branch organizations which: (a) are necessary to attain the objectives set out in Article 39 TFEU;

(b) do not entail any obligation to apply a fixed price; (c) do not lead to the partitioning of markets in any form

within the Union; (d) do not apply dissimilar conditions to equivalent transactions with other trading partners,

thereby placing them at a competitive disadvantage;(e) do not eliminate competition in respect of a substantial

proportion of the products in question; and (f) do not restrict competition in ways which are not essential for the

achievement of the objectives of the CFP.

 The 
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Final remarks

 Applicability of article 101 TFEU in the agricultural sector

 Limited Crisis Derogations at the discretion of the European Commission – non automatic 

derogations

 Status of POs and IBOs 

 Ex lege (automatic) derogations excluding a priori price fixing and the partitioning of markets
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