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Energy Charter Treaty (“ECT”) is a multilateral agreement between sovereign states applicable to
cross-border investments in the energy sector, featuring 53 signatories and contracting parties, in
force since April 1998. ECT is the most litigated of all investment protection agreements, leading,
more often than not, to adverse awards for contracting States, notably in relation to their policies on
climate or the energy transition. The most striking example, the Spain saga: more than 50 arbitration
claims the last 10 years – among which 21 in favor of the investor out of the 27 finally resolved.
According to statistics of the Energy Charter Secretariat, as of 1 June 2022 at least 150 investment
arbitration cases have been instituted under the ECT, one third of which relate to fossil fuel
investments and 70 % of which are intra-EU ECT-based investment arbitration cases. 

In the latest years, also in light of the new standards established by the EU’s reformed approach on
investment policy, the Treaty’s investment protection provisions have been perceived as outdated and
requiring revision. Besides, the ECT has been strongly criticized for its perceived deterring effect on
energy transition, the compatibility of intra‑EU disputes under the ECT with EU law, and the cost-
efficiency of investment arbitration. 

Such concerns have led to a coordinated effort by the contracting parties for ECT’s modernization,
already since 2017, in order to better reflect clean energy transition goals and contribute to the
achievement of the objectives of the Paris Agreement. After more than 3 years and 15 rounds of
negotiations, on 24 June 2022, the contracting parties to the ECT appeared to have reached an
agreement in principle for the modernisation of the ETC. The main revisions contemplated aim to
reform the ISDS mechanism envisioned in the original Treaty (excluding intra-EU arbitrations), expand
its scope to new types of fuels, such as hydrogen, biomass, biogas etc. and allow States to pursue
regulatory actions aligned with their clean energy transition goals.

Nonetheless, despite the modernisation efforts, two main thorny issues remain unresolved. First, the
reformed ECT still affords indefinite investment protection to investors in traditional fossil fuel
projects. Second, despite the suggested reform of the IISDS mechanism, the existing sunset clause of
the ECT (Article 47), “seals” the continuation of protection for existing investments through arbitration
for more than 21 years after a State’s official notification of withdrawal, a point on which EU and other
States strongly object. It is not a coincidence that, only a few weeks before the Energy Charter
Conference, on 22 November 2022 when the modernisation of the ECT was originally to be decided,
the Energy Charter Secretariat released a news article, where it underlined that in accordance with
international law, the sunset clause can be disregarded “only in exceptional circumstances”.
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https://www.energychartertreaty.org/fileadmin/user_upload/All_statistics_-_1_June_2022.pdf
https://www.bilaterals.org/IMG/pdf/reformed_ect_text.pdf
https://www.energychartertreaty.org/Flipbook/106/
https://www.energycharter.org/media/news/article/sunset-clause-article-47-of-the-ect-in-relation-to-article-62-of-the-vienna-convention-on-the-law/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%5Baction%5D=detail&cHash=2bb5c61067d92435141116c1e4e53f81
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Following the discussion over the ECT and in the view of the summit of its adoption on 22nd
November 2022, one EU State after the other announced its intention to withdraw from the ECT (as of
the date of writing Belgium, France, Germany, Luxembourg, the Netherlands, Slovenia, Spain and
Poland), dissatisfied with the outcome of the negotiations and claiming that the modernised version of
the ECT does not make sufficient progress towards environmental protection and effective ISDS. In
fact, on 18 November, EU countries failed to reach a majority vote in favour of the modernisation and
the European Commission requested the removal of the adoption of the reform from the agenda of the
summit and the vote on the adoption of the amendments to the ECT was postponed to April 2023. The
European Parliament also urged the European Commission to initiate a process towards a coordinated
exit of the EU from the ECT in its resolution adopted on 24 November 2022.

These latest developments have been vividly characterized as the “final nail in the coffin” by
ClientEarth (non-profit organization) of the ETC, since it is clear that there is no room for compromises
on behalf of the EU. It is expected that the final discussion to conclude on the adoption (or not) of the
amendments to the ECT will be held in Mongolia in April 2023, but given the latest developments the
formal results of the Energy Charter Conference’s vote remain to be seen.

 KLC Arbitration Team
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https://www.europarl.europa.eu/doceo/document/TA-9-2022-0421_EN.html


A R B I T R A T I O N  N E W S L E T T E R ,  2 0 2 2 /  2

 

4

Construction & Infrastructure Industry
The Hague Court of Appeal enforced Iraqi sea wall award, despite sovereign immunity 
In a decision dated 1 November, the Hague Court of Appeal granted a petition by Cypriot contractor
Archirodon to enforce two awards over the construction of the longest sea wall in the world against the
General Company for Ports in Iraq (GCPI), after rejecting its state immunity defence. 
To read the award, click here and for the full article, here.

ICC rejects billion-dollar claim over Korean construction company of “smart city”
A Korean construction company has defeated a US$2.5 billion ICC claim by a New York developer
that said it was fraudulently removed from a joint venture to build a sustainable city near Seoul.
To read the full article, click here.

Energy Industry
Landmark decision by Swiss Federal Tribunal, upholding multibillion-dollar Yukos award
The Swiss Supreme Court has upheld a 5-billion-dollar award issued against Russia in one of the
second wave of Energy Charter Treaty cases relating to the collapse of Yukos. The Supreme Court
rejected Russia’s argument that the Permanent Court of Arbitration (PCA), which made the award, did
not have the jurisdiction to hear the case under the Energy Charter Treaty (ECT), nor that the award
violated Swiss public policy.
To read the decision click here.

ECT claim lodged against France
A German renewables investor has brought the first known claim against France under the Energy
Charter Treaty, despite the European Court of Justice's rulings that the treaty does not extend to intra-
EU investor-state disputes.
To read the full article, click here.

Perenco registers Ecuador award to UK and Singapore
Perenco, a hydrocarbons producer, registered its US$412 million ICSID award against Ecuador in the
courts of Singapore and the UK, in order to ultimately freeze the Ecuadorian accounts and trading
payments and receivables to be seized, for the satisfaction of its debt.
To read the full article, click here.

Billion-dollar M&A claim lodged with Mumbai Centre for International Arbitration (MCIA)
India’s Reliance Infrastructure is pursuing a US$1.7 billion claim at the Mumbai Centre for
International Arbitration for an alleged breach of terms of a 2017 share purchase agreement with
Adani Transmission related to the transfer of its Mumbai power distribution business
To read the full article, click here.

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:GHDHA:2022:2110&showbutton=true&keyword=arbitrage
https://files.lbr.cloud/public/2022-11/The%20partial%20and%20final%20awards.pdf?VersionId=mcae_q7HeeWBXVvXsAkeVccMqp1sJTN5
https://globalarbitrationreview.com/article/dutch-court-enforces-iraqi-sea-wall-award
https://globalarbitrationreview.com/article/icc-rejects-billion-dollar-claim-over-korean-smart-city
https://www.italaw.com/sites/default/files/case-documents/italaw170768.pdf
https://globalarbitrationreview.com/article/france-faces-first-known-ect-claim
https://jusmundi.com/en/document/other/en-perenco-ecuador-limited-v-republic-of-ecuador-perencos-press-release-on-the-registration-of-the-icsid-award-owed-to-it-by-the-republic-of-ecuador-in-the-singapore-high-court-and-the-high-court-of-england-and-wales-friday-26th-august-2022#other_document_27256
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Greenland avoids interim measures in mining dispute
In March, the miner, Australian company, Greenland Minerals Ltd, took the governments of Greenland
and Denmark to court for the legislation passed last year that banned uranium mining, risking the
development of the Kvanefjeld project. The company failed to get interim measures to restrain the
island country from making a final decision on its bid for an exploitation licence.
To read the full article, click here.

Life Science & Pharma
EU wins WTO case against Turkey's discriminatory practices on pharmaceuticals
The WTO appeal arbitration award of July 2022, confirmed the Panel's ruling and finds that the
localisation measure discriminates against foreign pharmaceutical products, as it is not a form of
government procurement of pharmaceutical products, and it is not designed to achieve public health
objectives nor to secure compliance with laws requiring Turkey to ensure accessible, effective and
financially sustainable healthcare for its population. 
To read the full article, click here and for the WTO award, here.

Forthcoming ICC award in US-Chinese biotech dispute
A US biotech company and its Chinese partner are awaiting an ICC award in a US$200 million-plus
dispute over a collaboration to develop cancer-fighting antibodies.
To read the full article, click here.

Shanghai pharma company seeks to enforce award on put-option dispute
A Shanghai-based pharmaceutical company has sought to enforce an ICDR award worth over US$40
million against the founder of a New Jersey-based medical practices network who has been implicated
in a bank fraud conspiracy.
To read the order click here and for full article, click here.

Remarkable Developments 
Ukraine pushes for war claims commission
Ukraine is petitioning the United Nations to create a commission to resolve claims against Russia for
financial damages arising out of the war.
To read the full article, click here.

European Parliament resolution of 13 September 2022 with recommendations to the
Commission on Responsible private funding of litigation
The European Parliament has published a proposed Directive to regulate commercial third-party
funding within the EU. The proposal appears intended to apply to arbitrations where the proceedings
are seated in the EU, regardless of where the litigation funder is based.
To read the full resolution click here

https://www.listcorp.com/asx/etm/energy-transition-minerals-ltd/news/update-on-arbitration-concerning-the-kvanefjeld-project-2769214.html
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_4670
https://docs.wto.org/dol2fe/Pages/SS/directdoc.aspx?filename=q%3A%2FWT%2FDS%2F583ARB25.pdf&Open=True
https://globalarbitrationreview.com/article/icc-award-looms-in-us-chinese-biotech-dispute
https://jusmundi.com/en/document/decision/en-shanghai-fosun-pharmaceutical-group-co-ltd-v-john-hajjar-sovereign-medical-services-inc-and-sovereign-capital-holdings-llc-order-of-the-united-states-district-court-for-the-southern-district-of-new-york-wednesday-5th-october-2022
https://globalarbitrationreview.com/article/shanghai-pharma-company-wins-put-option-dispute
https://globalarbitrationreview.com/article/ukraine-pushes-war-claims-commission
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0308_EN.html#title1
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Speed skater wins German constitutional appeal over CAS clause
In a landmark ruling of Germany’s Constitutional Court, speed skater Claudia Pechstein won a
constitutional appeal over the validity of an arbitration agreement requiring her to submit a dispute
over a doping ban to the Court of Arbitration for Sport in Lausanne. The court found that the
mandatory arbitration clause of the CAS violated the athlete’s constitutional right of access to justice. 
To read the full article, click here.

Award partially set aside over “flexible approach” to damages
Singapore’s Court of Appeal has partially set aside a €62 million ICC award over the construction of
an iron and steel plant in Malaysia after finding that a tribunal breached due process by adopting a
“flexible approach” to proof of damage.
To read the full judgment click here.

EU clarifies arbitration exemption in sanctions regime
Arbitral institutions have welcomed a clarification by the European Union that transactions with
Russian state-owned entities are exempt from its sanctions regime where they are strictly necessary
to ensure access to arbitral proceedings.
To read the full article, click here and for the clarification, here.

US court restricts discovery in aid for foreign arbitrations 
A US court has considered the applicability of Section 1782’s discovery tools for private commercial
arbitration, and simultaneously addressed a related issue of Section 1782’s use in investor-state
arbitration. The Supreme Court held that only adjudicative bodies exercising “governmental” authority
qualify as “foreign or international tribunals” for purposes of § 1782, and that international arbitral
tribunals in both commercial and investment arbitration generally do not have the required
governmental authority.
To read the full judgement click here.

International Commercial Arbitration 
Continental wins ICC award in airbag dispute
German car parts manufacturer Continental AG has won more than US$40 million in an ICC claim
against a US semiconductor group over defective airbag control units and may also be able to recover
future recall costs.
To read the full article, click here.

French Cour de cassation confirms French position on law applicable to arbitration agreements
The main dispute concerned an agreement to operate Lebanese restaurants in Kuwait. The French
Court of Cassation has upheld an ICC award won by Lebanese company Kabab-Ji, ruling that the law
of the seat, rather than the law governing the underlying contract, governed issues of validity and
interpretation of the arbitration agreement.
To read the full decision here.

http://arbitrationblog.kluwerarbitration.com/2022/07/27/the-pechstein-saga-continues-the-german-federal-constitutional-court-grants-another-round-on-the-rink/
https://www.elitigation.sg/gd/s/2022_SGCA_54
http://arbitrationblog.kluwerarbitration.com/2022/08/16/the-eus-clarification-on-access-to-arbitration-in-its-seventh-package-of-sanctions-against-russia-trivial-or-consequential/
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ%3AL%3A2022%3A193%3AFULL&from=EN
https://www.supremecourt.gov/opinions/21pdf/21-401_2cp3.pdf
https://globalarbitrationreview.com/article/continental-wins-icc-award-in-airbag-dispute
https://www.courdecassation.fr/en/decision/6333e9bde5004d05dab7c04c
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Investment Treaty Arbitration
Boris Johnson’s brother threatens claim against Mongolia
The half-brother of UK prime minister Boris Johnson has warned he may bring a US$50 million
investment treaty claim against Mongolia for denial of justice.
To read the full article, click here.

Ukraine invoked ECT’s defense to Russian investors
Ukraine has invoked the Energy Charter Treaty’s denial of benefits provision to refuse protection to
Russian-owned investments, as the state is threatened with a potential claim over the seizure of
assets belonging to a chain of petrol stations.
To read the full article, click here and for Ukraine’s Letter, here.

Portugal in the verge of its first treaty claim by creditors of collapsed bank 
Three Mauritian companies Subsidiaries of two US hedge funds have brought the first known
investment treaty arbitration against Portugal, under the 1997 Mauritius-Portugal bilateral investment
treaty, which relates to the collapse of one of the country’s largest banks.
To read the full article, click here.

Arbitral Institutions
LCIA is granted exemption from Russia and Belarus sanctions
The United Kingdom’s Office of Financial Sanctions Implementation (OFSI) has granted the LCIA a
General License allowing it to process payments from parties subject to the UK’s recent financial
sanctions against Russia and Belarus to cover their arbitration costs.
To access the relative General License, click here.

ICC commission announces new vice-chairs
The International Chamber of Commerce (ICC) has announced the appointment of eight new Vice-
Chairs to the ICC Commission on Arbitration and ADR
To read the full announcement, click here.

ICC launches ICC Case Connect
ICC has launched ICC Case Connect – a pioneering digital case management platform to connect
parties, arbitral tribunals and the ICC Secretariat. From October 2022, users of ICC Arbitration are
encouraged to file their requests for arbitration via ICC Case Connect and benefit from a secure,
shared space for each new case.
To read the full article, click here.

UK judge rejects apparent bias challenge in power dispute
A UK judge has refused to disqualify three arbitrators from a US$500 million power supply dispute that
has led to allegations of fraud, challenging the position that the UNCITRAL rules permit interim
remedies to be granted in the form of an award.
To read the full article, click here.

https://intellinews.com/boris-johnson-s-half-brother-to-sue-mongolia-for-50mn-in-a-mining-investment-dispute-252671/
https://www.energycharter.org/media/news/article/ukraine-denies-advantages-under-article-172-of-the-ect/?tx_news_pi1%5Bcontroller%5D=News&tx_news_pi1%5Baction%5D=detail&cHash=f522138c347edda150bdaca599ba25f4
https://www.energycharter.org/fileadmin/DocumentsMedia/News/0297-IN-19082022-Ukraine__Mission_to_the_EU.pdf
https://globalarbitrationreview.com/article/creditors-of-collapsed-bank-bring-first-treaty-claim-against-portugal
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1111562/17102022_INT-2022-1552576_LCIA_Fees_GL__FINAL_VERSION_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1111562/17102022_INT-2022-1552576_LCIA_Fees_GL__FINAL_VERSION_.pdf
https://iccwbo.org/media-wall/news-speeches/renewed-icc-commission-on-arbitration-and-adr-delegations-and-steering-committee-scores-high-on-diversity/
https://iccwbo.org/media-wall/news-speeches/icc-launches-icc-case-connect-secure-online-case-management-made-easy/
https://globalarbitrationreview.com/article/uk-judge-rejects-apparent-bias-challenge-in-power-dispute
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KLC Law Firm was present at the first-ever, Athens Arbitration Days, a week full of conferences and
events, dedicated to International Arbitration, in Athens. On 19.10.2022, KLC participated in a
roundtable discussion organized by ICC Hellas with the President of ICC Court for Arbitration, Claudia
Salomon and the Secretary General of the ICC International Court of Arbitration, which covered
issues of core interest to ICC arbitration, including current and future developments, wider topics
relating to commercial disputes, as well as broader geopolitical issues affecting the arbitration
landscape in Greece and the wider South-Eastern European region. The following day, KLC was
present at the Third 3rd Athens International Arbitration Forum where leading academics,
international arbitrators and arbitration counsel debated over the topic of Mandatory Rules in
International Arbitration. The Athens Arbitration Days concluded with the presentation of the 2020
LCIA Arbitration Rules by the Chairman of the LCIA Board, Mr. Audley Sheppard KC to a closed circle
of invitees in Yacht Club of Greece.

KLC's News

Saudi centre launches in DIFC
The Saudi Center for Commercial
Arbitration has launched "SCCA
Dubai", its first office outside
Saudi Arabia.
To access the SCCA website,
click here.
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